LETTER OPI NI ON
99-L-78

Sept enber 9, 1999

Ms. Sharon Gal | agher
Mandan City Attorney
205 2" Ave NW
Mandan, ND 58554

Dear Ms. Gal |l agher:

Thank you for your letter regarding the appointnent of a current city
comm ssioner, who is an attorney, as city attorney. | under st and
that your questions have changed slightly due to events which have
occurred since you originally requested this opinion.

Your first question, whether a city conm ssion may appoint one of its
menbers as city attorney, is answered by N.D.C.C. 8§ 40-09-17, which
states:

No menber of the board of city conm ssioners shall:

1. Be eligible to any other office the salary of which
is payable out of the city treasury;

2. Hol d any other office under the city governnment; and

3. Hold a position of renuneration in the enpl oynent of
the city.

See also N.D.CC 88 40-04.1-04 (nodern council cities), 40-08-09
(council cities). The position of city attorney is a city office
under a comm ssion formof city governnent. 1995 N.D. Op. Att’'y Gen.
L-174 (July 24 |letter to Gordon); Letter from Attorney GCeneral
Ni chol as Spaeth to Hugh Seaworth (Apr. 7, 1987), citing N D C C 8§
40-14-04  (counci | cities) and 40-15-05 (commission cities).
Accordingly, it is my opinion that a city conm ssioner is prohibited
under N.D.C.C. 8§ 40-09-17 from serving as both a city conm ssioner
and city attorney. It is ny further opinion this prohibition applies
regardl ess of whether the city attorney is enployed by the city or is
on retainer as an independent contractor and paid with city funds.
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You next ask whether N.D.C.C 8§ 40-09-17 effectively requires the
att or ney- conmi ssi oner to resign before being considered for
appoi ntnent as city attorney. N D.C C. 8 40-09-17 has been descri bed
by this office as a codification of the comon |aw doctrine of
inconpatibility of offices. Letter from Attorney Ceneral Nicholas
Spaeth to Ronald Dosch (Mar. 25, 1992).

“I1]t is a well settled rule of the common law that a
person may not, at one and the sane tine, rightfully hold
two offices which are inconpatible.” . . . Two offices
or positions are inconpatible when one has the power of
appoi ntnment to the other or the power to renove the other,
and if there are many potential conflicts of interest
between the two, such as salary negotiations, supervision
and control of duties and obligations to the public to
exerci se i ndependent judgment.

Tarpo v. Bowran Public School Dist. No. 1, 232 NNW2d 67, 70-71 (N.D.
1975), quoting State v. Lee, 50 NW2d 124 (N.D. 1951). As Attorney
CGeneral Spaeth concluded in his 1992 letter, the comon | aw doctrine
of inconpatibility of offices for city comm ssioners is displaced by
N.D.C.C. § 40-09-17. See N.D.C.C. §8 1-01-06 ("there is no common | aw
in any case where the law is declared by the code"). However,
because both N.D.C.C. 8 40-09-17 and the doctrine of inconpatibility
of offices serve simlar purposes, it is helpful to exam ne how the
courts have applied the doctrine.

Both the inconmpatibility of office doctrine and N.D.C.C. § 40-09-17
prevent a person from holding inconpatible offices at the sane tine.
Thus, in Tarpo, a school teacher who was elected to the inconpatible
position of school board nmenber was required to choose which position
to vacate. 232 NW2d at 71. |If a person refuses to choose between
i nconpati bl e offices, or accepts the second office knowing that it is
i nconpatible with the person's current office, the person is deened
to have vacated his or her current office. See State v. Lee, 50
N.W2d at 126 ("acceptance of a second office inconpatible with the
first vacates first office"); Letter from Attorney GCeneral Nicholas
Spaeth to Maury Thonpson (Dec. 2, 1985); Letter from Attorney General
Allen Ason to A S. Benson (Feb. 7, 1979). It is ny opinion that the
attorney-conmmi ssioner, if offered an appointnment as city attorney,
must choose between declining the appointnent or resigning as city
conmm ssi oner. If the attorney-conm ssioner accepts the appointnment
to the inconpatible office of city attorney w thout choosing which
office he or she wll vacate, the attorney-conm ssioner is deened to
have vacated his or her first office as city conm ssioner.
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Your | ast guestion is what i nvol vernent , i f any, t he
attorney-comm ssioner may have in the city comm ssion's deliberations
regarding the appointnent of a city attorney if the attorney-
comm ssioner has applied for the position. Whet her a conflict of
interest exists is usually a question of fact to be resolved by the
| ocal governing body rather than in an Attorney General's opinion.

1999 N.D. Op. Att’y Gen. L-59, L-60. However, when provided
sufficient facts, this office has issued an opinion on whether a
conflict exists in a given situation. See, e.g., 1996 ND. Op. Att'y

Gen. L-235 (Dec. 13 letter to Traynor); 1995 N.D. Op. Att’'y Gen. 21.
The situation you describe is fairly straightforward: having applied
for the office of city attorney, the attorney-comm ssioner clearly
woul d have an interest in the city comm ssion's appointnment of a
person to that office. Such an interest is prohibited by N D C C
88 12.1-13-03 and 40-13-05.°

At odds with the statutes prohibiting a city comm ssioner from having
an individual i nt erest in city business is the attorney-
comm ssioner's duty to vote on all matters of city business. Due to
the potential for "obstructive inaction" by nmenbers of a governing
body who attenpt to abstain from voting because of a conflict of
interest, the North Dakota Suprene Court has held that a nenber of a
city governing body who is present when a vote is taken has a duty to
vote, unless excused fromvoting by law. Northwestern Bell Tel. Co.
v. Bd. of Commrs of City of Fargo, 211 N.wW2d 399 (N.D. 1973). A
menber who is present but abstains from voting is deened to have
voted with the majority. Id. at 404. See also 1995 N.D. Op. Att'y
Gen. 21.

There are few state statutes which authorize public officials to
abstain fromvoting. One such statute is N.D.C.C. § 44-04-22:

A person acting in a legislative or quasi-|legislative or
j udi ci al or quasi-judicial capacity for a political
subdi vision of the state who has a direct and substanti al
personal or pecuniary interest in a matter before that
board, council, comm ssion, or other body, mnust disclose
the fact to the body of which that person is a nenber, and

! For an interest not to be prohibited under these sections, the

ot her nenbers of the city conm ssion nmust unani nously agree that the
services are not otherw se available at equal cost. | agree wth
your conclusion that this exception does not apply to the situation
presented in this opinion because the city comrssion has set a
specific retainer fee for the position and has received multiple
applications fromqualified attorneys for the position.
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may not participate in or vote on that particular natter
wi thout the consent of a mpjority of the rest of the body.

(Enphasi s added.) "[ND.C.C. 8§ 44-04-22] is the only statute that

authorizes or requires a nenber of a city governing body to abstain
from voting." 1995 N.D. Op. Att’'y GCen. at 23. Curiously, this
statute does not apply to persons acting in an executive capacity for
a political subdivision, nor does it apply to state officials. The
power to appoint to an office is intrinsically an executive power.

State ex rel. Johnson v. Mers, 19 NW2d 745, 750 (N.D. 1945); State
ex rel. Standish v. Boucher, 56 NW 142, 147 (N D. 1893).
Accordingly, N.D.C.C. 8§ 44-04-22 does not apply to the situation you
describe and there currently is no North Dakota [|aw which
specifically authorizes a city conm ssioner to abstain from voting on
an executive matter, such as appointnment of a city attorney, in which
t he commi ssioner has a conflict of interest.

This office has previously addressed the dilemma faced by nenbers of
a governing body of a governnental entity when they are prohibited
from having an interest in a matter involving that entity yet there
is no statute authorizing the official to abstain fromvoting on that

matter. | have previously concluded that the rule first enunciated
in Northwestern Bell requiring nenbers of a governing body to vote
should be limted to situations where a nenber is acting in a

| egi sl ative capacity or where the |anguage of a particular statute
controls whether a nenber my abstain. 1994 N.D. Op. Att'y GCen.
L-327 (Dec. 13 letter to Mattson). | further concluded that a court,
in the absence of <controlling statutes, would Ilikely apply the
appearance of inpropriety doctrine when review ng whet her a nenber of
a governing body could vote on a matter in which the nenber was
interested. [1d. at L-329.

The 1994 opinion to Mattson has |argely been superseded by the 1995
enactment of N D.C.C. § 44-04-22 (quoted above) for |legislative
matters. However, the discussion of the appearance of inpropriety
doctrine in that opinion applies equally to executive matters, which
are not governed by N D .C. C. §44-04-22. Here, because state |aw
neither requires nor prohibits the attorney-conm ssioner from voting
on the appointment of a city attorney despite the fact that the
attorney-comr ssioner is personally interested in the position, it is
my opinion that a court would Ilikely apply the appearance of
impropriety doctrine to determ ne whether the attorney-conm ssioner
could vote or otherwise participate in the <city conmssion's
del i berations regardi ng that appointnent.
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The application of the appearance of inpropriety doctrine in the 1994
opinion to Mattson was clarified a few nonths | ater

In applying the appearance of inpropriety doctrine to a
legislative matter, | believe the North Dakota Suprene
Court would take into account the type and degree of
personal interest involved. The nore the type of interest
is unique to the county conmssioner, and the nore
substantial the interest, the greater the Ilikelihood of
the North Dakota Suprene Court's determining that the
interest involved raises a reasonable question as to the
county commi ssioner's inpartiality.

1995 N.D. Op. Att’'y Gen. L-60, L-61 (Mar. 9 letter to Mattson).

In the situation you present, the attorney-conm ssioner's interest in
the city commssion's selection of a city attorney is personal,
unique to that comm ssioner, and substantial (you indicate the
retainer fee for the position is $3,200 per nonth). Despite the best
efforts and intentions of the attorney-conmm ssioner, the involvenent
of the attorney-conm ssioner in the selection of a city attorney
woul d create an unavoi dabl e appearance of inpropriety. It is ny
opinion that a court would apply the appearance of inpropriety
doctrine and conclude that the attorney-conmm ssioner nay not be
involved in the city commssion's selection of a city attorney.
Therefore, the attorney-comm ssioner should refrain from voting or
participating in the city commssion's deliberations regarding the
appoi ntment of a city attorney.

Si ncerely,

Hei di Heit kamp
Attorney Genera

j cf/vkk



